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in the constitution ;" in the other, " It is in the constitution, we admit, 
but we will not obey it." It was in the power of the Wisconsin court 
to decide, as was plausibly contended by counsel, that the payments 
required under the different acts we have mentioned, were not payments 
of a tax, but of excise, or of a bonus for exemption from taxation. Had 
it so decided, men might, it is true, have doubted their law, but they 
could entertain some respect for the consistency, if not for the conscien- 
tiousness, of the judges. 

But as it is, the constitution is trampled under foot, and the precedent 
established, that the provisions of that sacred instrument may be dis- 
obeyed, whenever the public interest, as conceived in the judicial mind, 
may seem to require it. J. A. J. 

A Treatise ok the American Law op Heal Property. By Emory Wash- 
burn, LL.D., Bussey Professor of Law in Harvard University, Author of a 
Treatise on the American Law of Easements and Servitudes. 2 Vols. Second 
Edition. Boston : Little, Brown & Co. 1864. 

This second edition of Professor Washburn's valuable work upon 
real property will be exceedingly welcome to the profession ; both because 
it gives them the full revision and perfected labors of the author, and also 
because it is a work of great and almost indispensable value to every 
department of the profession, to the practitioner no less than to the 
student. 

The subject of the title and conveyance of real estate, is always one 
which must occupy a large and important place in the study, as well as 
the practice, of the profession. The best English books upon the subject, 
Cruise, Preston, Earne, and others, were unfortunately incumbered with 
a large share of the refinements and antiquated learning upon the topic, 
much of which is now no longer of any practical interest even in Eng- 
land, and which was never of much importance here except as matter 
of curious inquiry. 

The subject is a good deal simplified in Professor Greenleaf's edition 
of Cruise. But something more in the same direction was still demanded 
to meet the wants of the profession in this country. This, we believe, is 
now most thoroughly and happily accomplished by the present work of 
Professor Washburn. The present edition has received considerable 
additions from the author's hand, and portions of the work, and espe- 
cially the index, have been entirely recast. 

The new matter is generally upon very important practical questions. 
In the first volume, page 414 [400], we have nearly two pages of con- 
densed matter upon the effect of a license to make erections upon land, 
and how far the same is recoverable after it has been, in part, or wholly, 
executed. Upon the subject of mortgages we find entire sections of new 
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matter; and the whole chapter is so essentially modified, enlarged, and 
improved, that it forms a complete treatise upon the subject, the most 
complete which we have, within anything like the same space. 

Upon the subject of mines, and of different estates in the same land 
(vol. II., p. 85-91), we have much curious and interesting learning, the 
result of careful research, which is mainly new. At page 228 of this 
volume, we have a very learned and interesting discussion upon that 
most abstruse and difficult question of contingent remainders, which is 
mainly new matter. The same is true of the valuable discussion, at page 
444-446, upon the question of riparian rights; upon the rights acquired 
by alluvion, amotion, and avulsion, upon the shores of streams, and of 
the ocean. Prom page 459-466 there will be found much valuable new 
matter upon one of the most interesting and important questions in the 
law, the extent and limitation of the doctrine of estoppels in pais. At 
page 587, 25 a, there is a new section upon the question of the qualified 
disability to convey land which attaches to joint tenants and tenants in 
common. At page 616, 45 a, there are some valuable new suggestions 
upon a somewhat vexed question in the law, as to how far one may 
divest himself of title to land once conveyed to him by deed, by the 
mere destruction or surrender of the deed before its registry. At page 
618, 46 a, there are some interesting cases collected upon the question 
of giving effect to deeds, by relation, in order to effect the intention of 
the parties, where, by reason of some intervening disability, the deed 
cannot operate as of its precise date. At page 680, there is an inter- 
esting new note upon the question of conveyances of land bounded upon 
streams and highways ; and how far the land covered by such streams 
and highways will pass by such conveyances.. At page 708, 14 a, there 
is some valuable new matter upon the effect of covenants in deeds of land. 
At page 743-747, and note, there is a good deal of new and interesting 
matter upon the subject of charitable trusts ; and at page 753-756, 31 a, 
there is a valuable commentary, which is new, upon the question of the 
admissibility of extrinsic evidence to aid the construction of wills, and of 
testamentary trusts and appointments. 

It will be seen by the above, which points out but a small portion of 
the new matter contained in this edition, that the profession, even those 
who now have the former edition, cannot afford to be without the new 
matter contained in the present one, and that the work is now by far the 
most complete and perfect commentary upon the law of real property, 
which has yet appeared. 

It is needless to say that the mechanical execution of the work is all 
that could be desired. We should be surprised if it does not meet with 
general acceptance and a ready sale. I. F. R. 



